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APPLICATION

This is an application for judicial review in respect of the decision of the Minister of

Health and the Pest Management Regulatory Agency (‘PMRA”) not to establish a panel
of one or more individuals under Section 35(3) of the Pest Control Products Act establish
(the "Act’) to review the decision to register glyphosate upon completion of a re-
evaluation, as outlined in a letter of the PMRA dated January 11, 2019 (the “Decision”),
which establishment was requested under the Notice of Objection (“NOQ”) filed by Mary
Lou McDonald, in her personal capacity, and also filed by Safe Food Matters Inc.
(collectively, the “Applicants”), under Section 35(1) of the Act.

The Applicants make application for:

1. An order quashing the Decision;

2. An order directing the Minister to establish a panel of one or more individuals
to review the decision to register glyphosate (the “Registration Decision”), or,
in the alternative, remitting the Decision to the Minister for reconsideration in
accordance with any direction or guidance of the Court;

3. Costs of this application; and

4. Such other relief a counsel may advise and the Court deems just.

The grounds for the application are:

1.

On April 13, 2015, the PMRA issued Proposed Re-evaluation Decision PRVD2015-
01 in which it proposed the continued use of registration of products containing
glyphosate for sale and use in Canada. It stated that “[a]n evaluation of available
scientific information found that products containing glyphosate do not present
unacceptable risks to human health or the environment when used according to the
proposed label directions”.

On April 28, 2017, the PMRA issued Re-evaluation Decision RVD2017-01 (“RVD
2017-01") in which it granted continued registration of products containing glyphosate
for sale and use in Canada. It stated that “[a]n evaluation of available scientific
information found that products containing glyphosate do not present risks of concern
to human health or the environment when used according to the revised label
directions. As a requirement for the continued registration of glyphosate uses, new
risk reduction measure are required for the end-use products registered in Canada.
No additional data are being requested at this time.

On June 27, 2017, the Applicants submitted the Notice of Objection to PMRA. Mary
Lou McDonald submitted the NOO as someone is directly affected by RVD 2017-01
because she relies on the consumption of lentils and chickpeas to maintain good
health and glyphosate is found in high levels in these crops, and Safe Food Matters
Inc. (“SFM”) is a non-profit corporation whose stated purpose is to promote public
health and protect the environment.




4. The NOO set out 9 objections (each, an “Objection”) to RVD 2017-01 and provided
support based on science and reason, including references to studies, literature,
government publications and policy documents. The NOO indicated:

The main basis for this objection is that glyphosate applied for desiccation
purposes is placing residues in the seeds to that extent that they exceed MRLs
and are of concern to human health, especially considering increased
consumption of the relevant foods, and that evidence of such translocation
and accumulation has not been considered in the Re-evaluation or
contemplated in the law. The support for this is set out in point 1-4 below. The
remaining points provide other objections.

1) Desiccation with Glyphosate on Crops Causes MRL Exceedances

2) Evidence of Dietary Exposure to Glyphosate as a Desiccant Not Examined in
PRVD2015-01

3) Evidence that Dietary Exposure of Desiccated Crops has Increased

4) MRLs for Unregistered Products Have Not Been Set as Required by the Act

5 Label Amendments Don’t Address the Risk

6) No Consideration of Whether Labels are Followed

7) Enforcement of Any Imposed Label Requirements on Desiccants Not Likely

8 Unlikely that Following Labels Will Bring No Harm, since Statutory Regime
Contemplates Exceedances of MRLs Even When Labels are Followed

9 Reductions of Safety Factor Without Scientific Rationale

5. On January 11, 2019 at noon EST the PMRA issued the Decision to the Applicants
and all other objectors, and then held a technical briefing with objectors at 2 pm EST
(“Technical Briefing”).

6. In the Technical Briefing, PMRA representatives read the “Statement from Health
Canada on Glyphosate” (the “Statement’), and the Statement was posted on the
Health Canada website on January 11, 2019. The Statement indicated that “Health
Canada scientists reviewed the information provided in these notices [of objection],
and assessed the validity of any studies in question, to determine whether any of
the issues raised would influence the result of the assessment and associated
regulatory decisions”.

7. Also in the Technical Briefing, a representative indicated that very small levels of
glyphosate in food are not unexpected, and that one of the reasons for establishing
Maximum Residue Levels ("MRLs") is to help ensure safety of the food supply. She
indicated that MRL exceedances do not automatically indicate a health risk.




8. Sections 2 and 4 of the Act provide as follows:

Acceptable risks

(2) For the purposes of this Act, the health or environmental

risks of a pest control product are acceptable if there is reasonable
certainty that no harm to human health, future generations or the
environment will result from exposure to or use of the product, taking into
account its conditions or proposed conditions of registration.

Primary objective

4 (1) In the administration of this Act, the Minister's primary objective is to
prevent unacceptable risks to individuals and the environment from the use
of pest control products.

9. Section 35 of the Act provides as follows:

35 (1) Any person may file with the Minister, in the form and manner
directed by the Minister, a notice of objection to a decision referred to in
paragraph 28(1)(a) or (b) within 60 days after the decision statement
referred to in subsection 28(5) is made public.

(2) Any person may file with the Minister, in the form and manner directed
by the Minister, a notice of objection to a decision to authorize the export of
a pest control product or to amend or cancel an authorization within 60
days after a notice referred to in subsection 33(6) or 34(4) is made pubilic.

(3) After receiving a notice of objection, the Minister may, in accordance
with the regulations, if any, establish a panel of one or more individuals to
review the decision and to recommend whether the decision should be
confirmed, reversed or varied.

(4) The Minister shall give public notice of the establishment of a review
panel.

(5) If the Minister does not establish a panel, the Minister shall provide
written reasons without delay to the person who filed the notice of
objection.

(6) The Minister may determine the terms of reference of a review panel
and the procedure for the review, and may at any time change them.

(7) A review panel shall give any person a reasonable opportunity to make
representations in respect of the decision under review, in accordance with
the terms of reference.

(8) Subject to subsections 44(3) and (6), the hearings of a review panel
shall be open to the public.




10.The Review Panel Regulations (the “Regulations”) apply to the establishment of the

panel to review the Registration Decision. Section 3 of the Regulations provides as
follows:

The Minister shall take the following factors into account in determining
whether it is necessary to establish a review panel:

a) whether the information in the notice of objection raises scientifically
founded doubt as to the validity of the evaluations, on which the decision
was based, of the health and environmental risks and the value of the pest
control product; and

(b) whether the advice of expert scientists would assist in addressing the
subject matter of the objection.

11.Section 7 of the Act requires that the Minister apply a scientifically based approach in
evaluating the health and environmental risks of a product, and the Minister shall also
look at “available information” on exposure, namely dietary exposure:

Scientific approach

(7) In evaluating the health and environmental risks of a pest control
product and in determining whether those risks are acceptable, the Minister
shall

(a) apply a scientifically based approach; and

(b) in relation to health risks, if a decision referred to in paragraph 28(1)(a)
or (b) is being made or has been made in relation to a pest control product,

(i) among other relevant factors, consider available information on
aggregate exposure to the pest control product, namely dietary
exposure and exposure from other non-occupational source...

12.The Health Canada Decision-Making Framework for Identifying, Assessing, and
Managing Health Risks (August 1, 2000) (the “Decision Making Framework”)
provides (at 8):

Make Effective Use of Sound Science Advice

Success in maintaining and improving our health requires an evidence based
approach to decision making. This can only be achieved by making effective use
of sound science advice. Such an approach helps to address public confidence
that decision makers are using science in the best interests of Canadians, that
science advice is credible, and that decision makers are confident that this advice
is based on a rigorous and objective assessment of all available information. In




























